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INTRODUCTION

This is an appeal from a judgment setting compensation in an eminent
domain actionThe issue is whether evidentiary rulings by the district court
deprivedAppellant of his right under the Fifthimendment to the United
States Constitution to just compensation.

Appellant owns land in Northern California on which he intended to
develop housingl'he United States took an easement across the property to
erect high-voltage power transmission linBisese now run through the
center of what was to have been the development area.

These are not the garden-variety power lines that distribute electricity
through neighborhood3hey are giant ones that transmit electricity from the
Canadian border to Southern Californiey are supported by colossal
towers up to 190 feet in heigfthey can be heard to crackle and buzz, as
massive quantities of power pass through them.

The easement for these high-voltage power transmission lines runs
acrossAppellant® property for three miles, but is only 200 feet wide.
Appellant contended at trial that the lines rendered his surrounding property
unsuitable for residential development and that he should be compensated
accordingly The Government contended that compensation was due only for
the easement itself.

At trial, the district court allowed evidence of negative public



perceptions of the electromagnetic fields (OEMFsO) that emanate from high-
voltage power lines sited near to residential developments. However

barred evidence as to the extent to which EMFs from the lines erected on the
easement actually do intrude ofopellant®surrounding property

This was despite the fact that the reliability of that evidence was not in
guestionAdditionally, the Government essentially acknowledged that the
fact D as opposed to the extent b of EMF intrusasrelevantAlso barred
was testimony about the types of inquiries that developers and others often
make regarding land impacted by EMFs.

Appellant does not challenge the district caurt@ng that evidence
could not be admitted as to whether EMFs from power lines actimpipse
a health risk. Indeedppellant did not try to make that an issue at trial.
However given that it was proper for him to present evidence of public
perceptions, he was unfairly prejudiced by being unable to tell the jury about
the extent to which his land burdened by EMFs so that théeet of those
perceptions could be weighed.

At trial, the jury rejected most of the Governmsre@dence and
agumentsWhereas the Government contended that the land was not
developable in the first place, the jury plainly thought otherWideereas
the Government claimed that there was no diminution in the value of the

land surrounding the easement, the jury again thought otherwise. Hpwever



deprived of evidence on which it could have awarded fair compensation, it
awarded only very modest damages.

In a nutshell, this case is one in which the jury was meant to stand in
the shoes of a knowledgeable and prudent biygmwas deprived of
information that such a buyer would haVvée result is that a landowner has
been denied his constitutional right to just compensation.

JURISDICTIONAL STATEMENT
(@) The Basis ForThe District CourtG Jurisdiction

OThe district courts shall have original jurisdiction of all proceedings
to condemn real estate for the use of the United States or its departments or
agencies.0 28 U. S. C. = 1358.

(b) The Basis ForClaiming That The Order And JudgmentAre

Appealable

Following a jury trial, a final amended judgment was entered by the
district court. (Excerpts of Record, hereinafter OER,O 269; 295, docket entry
175.)The Court ofAppeals Oshall have jurisdiction of appeals from all final
decisions of the district courtsEO 28 U. S. C. 1 1291.

(c) The Dates Of JudgmenAnd Of The Filing Of The Appeal

The final amended judgment was entered on January 5, 2006. (ER

295; docket entry 175.The notice of appeal was filed on February 22,

2006. (ER 274; 296, docket entry 188Bh)is is less than the 60 days



permitted by Federal Rule &ppellate Procedure 4(a)(1) to appeal a
judgment where the United States is a party
STATEMENT OF THE CASE

This appeal arises from a condemnation case filed by the United
States in order to take an easement across private prqp#t$50:1-2.)

The taking was at the behest of WestermArea PoweAdministration, a
federal agencgywhich sought right of way for high-voltage power
transmission lines with giant support towers. (ER 15@:6.) The nominal
defendant, 87.98cres of Land, was taken from adar parcel of land
owned by defendant and appellant Donn Campion. (ER 150:14-17.)

The case was tried in the district court to a.j@BR 150:19.The sole
Issue for the jury was to decide the amount of just compensation to which
the landowner was entitled. (ER 150:19-20.)

The Government contended just compensation to be $76,518. (ER
150:26-27.)The landowner contended it to be $16.1 million. (ER 151:4.)
The jury determined it to be $2.023 million. (ER 268; 269:17-21.)

ISSUES PRESENTED

In an action to set fair compensation for a taking by eminent domain
involving an easement for high-voltage power transmission lines across what
was previously developable land B in which the landowner claimed

severance damages and in which the district court ruled public fear of EMFs



was at issue b should the landowner have been allowed to introduce expert
testimony as to: (a) the extent to which his surroundingilbdrdened by
EMFs generated by the power transmission lines; and (b) the type of studies
that developers and others commission in order to determine that extent?
STATEMENT OF FACTS

1. The United StatesTook Land BelongingTo Donn CampionTo

AcquireA Right Of Way For PowerTransmission Lines

This appeal arises out of an eminent domain action, in which land was
taken by the United StateéBhe land forms part of a property knownfagia
Fria, located in Merced Countgalifornia. (ER 150:8-10Jhat property
consists of 3,220 acres. (ER7111-13; 199:2-10.) It is owned by appellant
Donn Campion (OCampionO). (ER 150:6; 199:2-10.)

The purpose for which the land was taken was to locate a power
transmission line. (ER 15(t114.)This was at the behest of tiMestern
Area PoweAdministration (OWPAO), an agency of the federal
government. (ER 1501113.)The power transmission line is known as OPath
15.0 (ER 1501t12.)

At the time of trial, Path 15 had already been constructed on
Campion®land. (ER 150:13-14The purpose of the trial was not to
determine whether the taking was justified, but to set just compensation. (ER

150:19-20.)



2. The PowerTransmission Lines Carry HighVoltagesAnd Are

Among The Biggest In California

Path 15 is one of the biggest power transmission lines in California.
(ER 193:7-10.) It moves electricity from the Canadian border into Southern
California. (ER 193:10-1L) The portion on Campiosa@nd is overhead, as
opposed to being buried undevund. (ER 179:24-25.)

The line carries 500,000 volts. (ER 179:23-24.) Illustrative of what
this means, th&/APA manager in chge of the project testified that local
distribution lines that go through residential neighborhoods, delivering
electricity to peoplethomes, generally carry under 69,000 volts. (ER
181:4-182:7; 183:13-184:3.)

TheWAPA project manager also testified that the transmission lines
on Campior&property emit a ObuzzingO or Ocrackling® sound at times,
depending on their load and the weatER 181:5-24; 187:6-188:17.) He

further confirmed that they emit EME{ER 189:2-14.)

1 Purely by way of background information, electricity produces an electric
field and a magnetic field, which together are called an Oelectromagnetic
field.OAlthough EMFs have separate electric and magnetic components,
these components are linked and considered together as part of
electromagnetic radiation eggr 47Am. Jur Proof of Facts 3d 473 (2006)
citing to National Inst. of Envtl. Health Science & U.S. Dept. of Bper
Questions andnswersAbout EMF, Electric and Magnetic Fields

Associated with the Use of Electric Power 5 (1995). Every device that uses
electricity emits electromagnetic fields in some dedikélhe efect of

EMFs generated by power lines D high-voltage ones, in particular D is of
special interest because of the heightened levels.

6



3.  TheTaking Involved A 200-Foot Easement FoGiant Towers Of
Up To 190 Feet In Height
The taking involved a 200-foot easement running for approximately

three miles. (ER 150:14-15The easement covers 87.98 acres. (ER 150:17.)

It goes through the center of Camp®pfdperty (ER 200:20-25.)

Along the easement are 13 steel towers, averaging about 150 feet in
height. (ER 150:14-161he heights range from about 130-190 feet. (ER
200:20-24; 261:9-1.) The towers branch out 40 feet on two sides. (ER
201:2-4; see ER 266 for a photograph showing one with a van parked next to
it; this also shows how the transmission lines extend close to the branchesO
outer widths, as opposed to all running down the center of the easement.)

4.  The GovernmentValued Campion® Land On The BasisThat Its
HighestAnd Best Use Befoe The Taking Was ForAgricultural
PurposesAnd That The Value Of His Land Surrounding The
EasementWas Not Diminished ByThe Taking
The GovernmensGppraiser considered that the highest and best use

of the land before the taking was for agricultural purpbgER 180:15-16;

258:7-12.) On that basis, he valued the etgea Fria property D all 3,220

acres D at $3.075 million in the Obefore condition.O (ER 259:9-15.)

21t may assist the Court in its review of the record to know that the name of
the Government appraiser was Correia (ER 131:6) and that CampionO
appraiser was named Gimmy (ER 132:3).

v



The Governmens@ppraiser also opined that the taking involved no
damage to the value of the remainder of the land. (ER 180:16-17;
259:18-20.) In other words, his opinion was that compensation was due only
for the actual area covered by the easement. On that basis, he testified that
the compensation due amounted to $76,518. (ER 180:15-17; 260:19-25.)

5. Campion Valued The Property On The BasisThat The

HighestAnd Best Use Of BothThe EasemenfAnd The

Surrounding Land Before The Taking Was For Residential

DevelopmentAnd That The Value OfAll The Developable Land

Was Affected

By contrast, Campios@ppraiser valued the land in the Obefore
conditionO on the basis that its highest and best use was for residential
development. (ER 180:18-19.) He testified that the 3,220 acres in the
Obefore conditionO was worth $19.320 million. (ER 235:17-236:4;
237:12-14.)

Campion®appraiser also concluded that the power transmission lines
diminished the value of the remainder of the land D in other words, that the
damage was not limited to the easement alone. Citing public perceptions of
power lines, environmental issues limiting development in other areas of the
property and the practicalities of developing with power lines going through

the heart of what was previously developable, he concluded that the highest



and best use of thentire property in the Oafter conditionO was for grazing
purposes. (ER 238:4-246:13; 245:22-246:4.)

Based on this, Campianh@ppraiser valued the entire property after the
taking at $3.22 million. (ER 247:6-10.) Deducting the OafterO value from the
ObeforeO numbée concluded that the total compensation due was $16.1
million. (ER 180:24-25; 2471t15.) Of this, the portion attributed to the
easement alone was $1.415 million. (ER 180:18-19.)

6.  Although The Government Contendedlhat Campion® Land Was

Not Suitable For Residential Development, IAlso Argued That

Even If It Were Suitable InThe OBefoe Condition,O ItWould

Have Remained S&\fterwards

The Governmens@nain agument was that the land was not suitable
for residential development to begin with. Howevealso contended that
even if the landvere suitable for this purpose before the taking, it would
have continued to be so afterwards. Its view was that the power transmission
lines did not make any digrence. (ER 265:2-7.)

The Government was eager to point out that there were already power
lines elsewhere on Campisngdoperty before the Path 15 ones were erected.
(ER 194:25-195:10And it agued that, in the past, Campion had drawn up
plans that would have involved residences being built very close to those.

(ER 196:10-197:10.)



Campion€response was that this was 15 years eanlfen much
less was known about EMFs. (ER 202:8-17.) He subsequently took the
opportunity to move the originally proposed development to land that,
previously he did not own and that was not burdened by EMFs b land that is
now traversed by Path 15. (ER 202:17-203:2.)

The Government was also keen to show that, elsewhere in California,
there are developments where residences are situated next to the edge of
rights of way for power lines. (ER 198:18-24; 262:9-22; 263:16-264:21.)

Campion©appraiser acknowledged that not all power lines wipe out
the development value of adjacent land. (ER 256:8-257:15.) He explained
that the outcome here had to do with the placement of the Path 15 line b the
fact that it went down the center of the vallegich, for other reasons, was
the only part of the property where development was posdithle. (

7. Campion SoughtTo Intr oduceTestimony By Cindy SageAn

Expert, About Public Perceptions Of Electomagnetic Fields

(OEMFsO)The Types Of EMF StudiesThat DevelopersAnd

Others Commission And Actual EMF Levels On His Poperty

The appraisé8 opinion was influenced by the report of another of
Campion®experts, Cindy Sage (OSageO). (ER 178:20-22.) Sage is an
environmental planner with over 30 yeaggferience. (ER 210:1-5.) She

has extensive experience on how elevated levels of EMFs, combined with

10



public perceptions of EMFs, impact the use and development of property
(ER 37-38; 45-57; 59:9-60:14; 78:8-25.)
Sagefproposed testimony was summarized in Camgiofed of
proof filed shortly before trial. (ER 77-85.) It included the following
()  Public perceptions: Sage planned to testify that there is a
negative perception about EMFs among residential
homeowners and buyers, as well as among developers of
residential projects (ER 78:26-81:1.As shown belowthat is
the one significant area where her testimaagallowed.
(i)  Work that Sage carries out for developers and others with
concerns about EMF levels on property: Sage also proposed to
testify about the types of studies relating to EMFs for which

property developers engage her in connection with particular

3 Another area of Sagefroposed testimony included information in the

public domain that influences public perceptions of EMFs. (ER 83:10-84:6.)
The district courgexclusion of that evidence is not challenged by this

appeal in so far as the presentation of Campioag® in chief is concerned.
However were the Government, on remand, to challenge the existence or
reasonableness of negative public perceptions B something that it did not do
in the first trial B Campion wouldgre that the door would open to rebuttal
testimony as to the studies that influence those percepiibasssue of

whether such evidence would be admissible for that purpose did not come
before the district court and, thus, is not an issue on appeal.

4 The likely buyer for Campios@nd would be a developer (ordar

merchant builder)There is nothing in the record to suggest that the land
would be sold as multiple building lots to individuals. Howewedeveloper
would naturally be influenced by the perceptions of the public generally

11



(iii)

projects. (ER 79:20-81:1The ofer of proof stated that O[s]he

Is routinely called upon to measure EMF or perform EMF
computer modeling to determine the exposure levels of

EMF.O (ER 78:12-15T)his would have informed the jury about
the types of inquiries that prudent buyers make in order to
become knowledgeabl&his was essential to Campisriase,
because, as shown later in this brief, compensation is awarded
by valuing land from the perspective of such a buyer

The distance that EMFs from the Path 15 lines extend onto
Campion’s land surrounding the easement: A key area of
Sage€proposed testimony concerned actual EMF levels on
Campion®land adjoining the easement. (ER 84:7-Z0i}¥

would have included charts showing hawider diferent

loading conditions, the EMFs extend beyond the easement
boundaries. (ER 66:6-22; 84:8-13; 105-106.) For example, one
map prepared by Sage showed that under a 2,505-amp loading
condition, the EMFs extend 850 feet from the edge of the right
of way. (ER 106.)Another showed that under 4,660-amp
loading, they spread 1,185 feet from the edge of the easement.
(ER 66:8-13.) Campion asked that these mapsfieecdf Ofor

the limited purpose of illustrating the undisputed fact that the

12



Path 15 Project has resulted in putting EMF on the remainder
property which had no EMF in the before condition.O (ER
66:17-20.)

(iv) The degree of EMF intrusion onto Campion’s surrounding
land measured by the quantity at different distances:
Likewise, Sage would have testified as to how the intensity of
EMFs varies according to the distance from the easement
boundary. (ER 84:14-20; 107-109This would have included
testifying about the environmental analysis completed for the
Path 15 project. (ER 84:14-20.)

8.  Campion Did Not Argue That The Issue OfWhether EMFs Have
Been Scientifically PovenTo Be Harmful Was Relevantlo The
Valuation Issue
Campion did not seek a Otrial within a trialO as to whether EMFs

actuallyare harmful. (ER 23:19-20.) In papers filed with the court about the

admissibility of SagesQestimonyhe stated that he had Ono disagreement
with the Government that the issue of whether or not EMF has been

scientifically proven to be harmful is not relevant to determining the value of

5 Testimony about the distance that the EMFs extend, and about the intensity
at different distance points, are part of the same overall analysis. However
since they were the subject offdifent proposed exhibits (e.g., ER 106 vs.
108), they are broken out in this analysis as distinct evidentiary issues.

13



the remainder property (ER 26:2-4.)

He acknowledged: O[Sage] admits in her deposition, as pointed out by
the Government, that there is no proven, scientific causal link between EMF
exposure and health hazard. Ms. Sage is not testifying as a scientist in this
case, but as an environmental planner and land use consultant.O (ER
33:18-21.)

9.  The District Court Allowed SageTo Testify In A Limited

Manner About Public Perceptions, But ExcludedAlmost All The

Rest Of Her Testimony

The Government sought, through a motion in limine, to exclude
Sageentire testimony(ER 1:27-28.he district court never issued a
written order dealing with this motion. Rathduring a succession of
hearings before and during trial, and after a succession of papers were filed
arguing both sides, the court ruled as follows:

I Sage was permitted to testify in general terms that there is a
negative public perception about the safety of EMFs. (ER
158:20-23; 230:5-231:254Ithough the Government wanted to
keep this out, it did not dispute the fact that this perception does
exist. Indeed, it stated that it was willingsiopulateto that fact in
lieu of her testimony(ER 175:18-20; 205:1-5.)

I Sage was allowed to reference a list of clients for whom she has
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done work relating to EMFs and to talk ObrieflyO about her
experience in order to establish her credentials, but was prevented
from testifying as to the specific nature of the work. (ER
156:10-157:8.)

In particular Sage was barred from testifying that she is routinely
called upon to measure EMF levels or to perform a test using a
computer model to determine them. (ER 156:10-16; 208:16-24.)
Sage was barred from testifying as to specific projects on which
she had consulted with regard to the impact of EMFs on
development. (ER 157:20-158:7.)

Finally, Sage was barred from testifying as to the EMF levels on

Campion©property in the Oafter condition.O (ER 164:5-6.)

As a result of these rulings, Sagé€3timony relating to EMFs was cut

short to the point of being eviscerated. (See ER 209-234 for the full

transcript of her trial testimony on direct examination up to the point at

which the subject changed to visual impact, an issue that is not on appeal.)

Portions Of The PlannedTestimony By Campion&Appraiser

Relating To EMFs WereAlso Barred

Campion®appraiser relied, in part, on Sagefinions. (ER

166:16-18; 178:20-22As a consequence, portions of his testimony were

also barred.
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In particular he was barred from testifying that the size of the power
transmission line B and the amount of electricity it carried © would impact
the issue of whether the land surrounding it could be developed. (ER
254:20-255:1.And he was barred from relying on any part of SsigeO
proposed testimony to thefett that EMF levels required a dgar setback
than the one provided by the easement. (ER 167:13-19.)

The district court observed that the appraiser was, anyveay
planning on testifying that a particular size of setback was required, since his
view was that the entire property was rendered undevelopable. (ER
167:24-168:16.Yhat was true, but this does not mean that the app&iser
view of the highest and best use of the property in the Oafter conditionO did
not take account of the Sage input. His view that the property was no longer
developable was based, in part, in looking at EMF levels extending beyond
the easemeht(ER 168:23-169:19.)

11. After Campion@Appraiser Referred Briefly To The Extent Of

EMFs On Land Surrounding The EasementThe Court IssuedA

Limiting Instruction

In the course of direct examination, Campsoagbraiser testified: OIf

youOre aware of information about EMFs and how far electromagnetic fields

6 Although this appeal is gued primarily in terms of the exclusion of SageO
testimony the issue raised encompasses the exclusion of any other evidence
to the extent that the latter followed from the former

16



extend from power lines, you would take that into consideration. It goes out
for hundreds of yards.O (ER 245:3-6.)

The Government objected to this testimony as violating the sourt®
pretrial order and the court sustained the objection. (ER 246:14-18;
248:22-250:12 Qs a result, it gave a limiting instruction to the jury that
consideration of the apprai€references to EMFs should be limited to
public perceptions only b thereby foreclosing consideration of the objective
fact as to how far the EMFRctually spread. (ER 250:13-253:5.)

12. Despite Its ObjectionsTo Sage€Testimony, The Government Did

Not Object When CampionAsked The PowerLinesProject

Manager Whether The EMFs Spread BeyondThe EasemenfArea

And ReceivedA Responsélhat They Do

Earlier, theWAPA project manager did acknowledge in front of the
jury that EMFs from the Path 15 lines extend beyond the boundaries of the
easement. (ER 190:1-191:3.) HoweVter did not testify as to how far or in
what degreeAlthough that admission was not subject to a limiting
instruction, it told the jury very little.

The court noted outside the presence of the jury that the Government
indicated that it had no objection to this question or the answer that it drew
(ER 191:21-192:3.The Government, in response to the ceutServation,

stated only that the fact that it was not objecting did not mean that it waived
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its agument that B by way of balance D it should have been allowed to
introduce testimony about EMF emissions from OeverydayO electrical
objects (something that the district court had disallowed). (ER 192:7-17.)
13. The Jury Plainly Found That The HighestAnd Best Use Of

Campion® Land In The OBefoe ConditionOWas For Residential

Development

At the conclusion of trial, the jury found that the value of the entire
3,220 acres in the Obefore conditionO was $14.892 million. (ER 268;
269:17-21.Although the verdict form did not expressly ask about the
highest and best use before the taking, thegutgésion can only mean that
it agreed with Campion that the land was suitable for residential
developmentWhile the jury®valuation was not as high as CampsddO
$14.892 million as opposed to $19.320 million B it was far in excess of the
Governmentagricultural-based valuation of $3.075 million.
14. The Jury Found That The Taking Caused Only Modest

Diminution In The Value Of Campion® Land Surrounding The

Easement

The Government and Campion appraisals were quite close with
respect to the Oafter conditioAgindicated earliethe Government found
that the entire property after the taking was worth $2.998 million (calculated

by subtracting the compensation the Government claimed was due from its
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valuation of the entire property before the taking).

This compares with Campiané@ppraisal of the entire property after
the taking of $3.22 millionThus, the dilerence was $222,000.

The reason why the Government and Campion were close to
agreement on the Oafter conditionO valuation is that both considerat that,
that point the highest and best usasfor grazing or similar agriculture.

The diference was in their views astliowthis had come abouthe
Government maintained that this had been the highest and best use all along.
Campion, by contrast, maintained that the taking had caused the highest and
best use tadiminishfrom residential development to agriculture.

Despite the partieg@neral agreement as to the Oafter value,O the jury
reached a conclusion on this point that neither side supported. It found that
the Oafter valueO of the entire 3,220 acres was $12.868 million. (ER 268.)
Subtracting its ObeforeO and OafterO valuations, the jury determined just
compensation to be $2.023 milliohd.(

The only logical inference is that the juwyhile agreeing with
Campion that the land was developable before the taking, disagreed with
him B and the Government D that it was not developable afterwards.

That said, the jury did find that there wsmmediminution in the
value of the land surrounding the easeni€his is because, on CampisnO

own valuations, the compensation due for the easement area alone was
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$1.415 million. (ER 180:18-197)he fact that the jury set compensation of
$2.023 million B i.e., more than the amount that Campion claimed for the
easement portion alone B can only mean that it found some injury to the
value of the non-easement portion of the land.
STANDARDS OF REVIEW

A trial court®decision to admit or exclude expert testimony is
reviewed for abuse of discretiademmings vTidyman®lnc, 285 F3d
1174, 1183 (9th Cir 2002).The same applies to evidentiary rulings
concerning relevance or whether to exclude testimony under Federal Rule of
Evidence 403United States.\Alvarez 358 F3d 1194, 1216 (9th Cir2004);
United States.\Leon-Reyesl77 F3d 816, 821 (9th Cil999).

However this Court reviews de novo a district cosid€cision
concerning constitutional right8rowning v \ernon 44 E3d 818, 821 (9th
Cir. 1995). Here, Campion contends that the district coax@usion of
certain evidence concerned his rights under the Aifiendment to the
United States Constitution, since it prevented the jury from receiving
evidence necessary for it to award just compensation.

Therefore, Campion contends that, to the extent that this appeal
implicates his constitutional rights, the rulings should be reviewed de novo.
However in the following agument, he shows how the district casirtO

rulings require reversal even if reviewed for abuse of discretion.
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SUMMARY OF THE ARGUMENT

This Court has held that compensation in an eminent domain action
should be awarded by valuing land from the perspective of the informed and
prudent buyertaking into accourdll factors that influence value.

Here, the jury was instructed to stand in the shoes of such a buyer
However it was deprived of evidence necessary to carry out the instruction.
Thus, Campion was denied his constitutional right to just compensation.

The district court correctly ruled that public perception of EMBsa
proper factor for the jury to consider in determining just compensation. Its
error lay in the exclusion of two areas of evidence that would have enabled
Campion to show how that perception impacted the value of his land:

1. The types of inquiries that developers and other buyers make that
enable them to find out about the extent to which land adjoining
power lines is burdened by EMHAis goes to the issue of what
the informed and prudent buyer can be expected to.know

2. Information that would be available to developers and others who
made such inquiries showing how far b and in what degree b EMFs
from the lines extend onto the land surrounding the easement.

This evidence was relevant, because if public perceptions of EMFs

from power transmission lines could impact the value of Camplan®

surrounding the easement, the factual issue of the extent to which EMFs
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actuallyare present on that land would be of great importance to the
informed buyerThe Governmeradmittedthat thefact of EMF intrusion on
the surrounding land was admissibl@at being so, it made no sense to
exclude evidence about tegtent

The excluded evidence that is the subject of this appeal was also the
proper subject of expert testimojhe Government did notgue that EMF
levels were not capable of being measured, or that Carsgizpért had not
measured them properly did not dispute the fact that developers do hire
consultants to provide them with reports on this subject.

Finally, it is not plausible to gue that the verdict would probably
have been the same had the jury heard information about how far outside the
easement high levels of EMFs extend and considered this in conjunction
with the negative public perceptions.

Had the jury seen the maps depicting the extent of EMF levels in the
developable portion of Campien@opertyit would have been able to see
how far beyond the easement the damage extended. Campion would not
have needed to put on causal evidence about EMFs and healthiisks.
proven presence of EMFs, combined with the widespread public resistance
to living in their shadoywvould have been didient.

Therefore, the error was prejudiciihe matter should be remanded

for a new trial.
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ARGUMENT
A. THE UNITED STATES CONSTITUTION REQUIRES THAT

JUST COMPENSATION BE PAID TO AN OWNER WHOSE

PROPERTY IS TAKEN BY THE GOVERNMENT

The text of the Fifthmendment to the United States Constitution
confirms the state@uthority to confiscate private propettyt imposes two
conditions on its exercise: the taking must be for a public use, and just
compensation must be paktkown v Legal Foundation of ¥hington 538
U.S. 216, 376 (2003).

Here, Campion acknowledges that the taking of his property was for a
public useThe issue is whether the district cosig€lidentiary rulings
prejudiced his constitutional right to just compensation.

B. THE STARTING POINT FORAN INQUIRY INTO THE

ISSUE ONAPPEAL IS THAT PUBLIC FEAR OF EMFs FROM

POWER LINES WAS A FACTOR FOR THE JURY

(i)  Although Laboratory Results ConcerningThe Health

Effects Of EMFsAre Inconclusive,The Subject Is Highly
ControversialAnd Public FearsAre Growing

OResearch on EMF continues to be a highly controversial topic

because of the enormous public exposure, inconclusive laboratory results,

and the publiclperception of cancer risk.OA#. Jur Proof of Facts 3d
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473 (2006) (citations omitted). OFueled by media reports on the conflicting
results of various studies, public fear of exposure to EMFs has intensified
during the past decaddd

(i)  Campion Sought Severance Damages Fdhe Diminution

In The Value Of His Land Surrounding The Easement
Caused ByThe Negative Public Peception Of EMFs

OSeverance damagesO apply when a portion of a tract of land is taken
under the power of eminent domain and the owner is entitled to
compensation for the diminution of the value of the remainder resulting from
the taking.United States.Wiiller, 317 U.S. 369, 376 (1943).

Here, Campion sought severance damages for the diminution in the
value of his land surrounding the easement caused by the negative public
perception of EMFs emanating from the giant power transmission lines.

(i)  The District Court Corr ectly Ruled That Evidence Of

Public Perceptions Concerning EMFsWasAdmissible To
The Issue Of Severance Damages

The district court correctly ruled that evidence of public perceptions
concerning EMFs was admissible on the issue of severance damages.
Although no Ninth Circuit case speaks directly to that issue, the district
court® decision is supported by authority from other jurisdictions. See, e.qg.,

San Diego Gas & Electric Co. Daley, 205 Cal.App.3d 1334, 1347 (1988)
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(disapproved on other grounds lbysAngeles County Meaipolitan
TransportationAuthority v Continental Development Cord.6 Cal.4th 694
(1988));Western Farmers Elec. Co-op.Enis 993 P2d 787, 791-792
(1999); Criscuola v PowerAuthority of State of Newolk, 81 N.Y.2d 649,
652 (1993)Ryan v Kansas Power & Light Cp249 Kan. 1, 7 (1991).
(iv) Despite RulingThat Public PerceptionsWere Relevant,The
District Court Excluded Evidence Necessary Foilrhe Jury
To AssessTheir Effect In This Particular Case
However having ruled correctly that the public fear of EMFs was a
factor that should go to the jumhe district court then prevented the jury
from receiving vital information that would have been available to a prudent
and informed buyer who wished to take account of that Téar following
argument shows why that evidence should have been admitted.

C. SAGEOS PLANNEDIESTIMONY ABOUT EMF INTRUSION
AND ABOUT DEVELOPER AND BUYER INQUIRIES WAS
RELEVANT UNDER FEDERAL RULE OF EVIDENCE 401 TO
THE ISSUE OF HOW PUBLIC PERCEPTIONS WOULD
IMPACT THE VALUE OF CAMPIONOS PROPERY
(i) Federal Rule Of Evidence 401 Ryvides ForA Liberal

Standard Of Relevancy

Federal Rule of Evidence 401 defines Orelevant evidenceO as that
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which has Oany tendency to make the existence of any fact that is of
consequence to the determination of the action more or less probable than it
would be without the evidenceocording to the Supreme Court, the RsleO
basic standard of relevance is Oa liberal ddauDert v Merrell Dow
Pharmaceutical, In¢.509 U.S. 579, 587 (1993).
(i)  Logic ShowsThat The Barred SagelestimonyWould Have
Been Relevant

Here, given that the district court had ruled that public percept#sn
a legitimate issue, the excluded testimony was relevant to the extent to
which that would lead to severance damagea matter of simple logic,
public perception about EMFs would be likely to impact the value of the
surrounding land if it were known that EMFs extended much beyond the
easement boundarlf would be unlikely to impact the value if it were
known that the EMFs did not extend beyond the easement.

It is also logical that the public perception is not binary in nature.
Logically, the fear would be greatest about portions of land where EMF
exposure is greategtnd it would be least with regard to those portions
where exposure is minimal or nonexistent.

Sagetestimony would also have been relevant as to the types of
inquiries that developers and other buyers make, which include measuring

EMFs on diferent parts of land adjoining easements for power lines. She
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would have testified what information would be available to developers and
merchant builders seeking to buy Campsda@d if they made the type of
inquiries that she is routinely called upon to answer

All of this would have been relevant to the issue of how the Path 15
power lines would impact the value of Camp®lad, given the public
perceptions of EMFs. None of it would have involved the jury being asked
whether EMFs actuallglo pose a risk.

(i) By Being ForcedTo Leave Out Relevant Evidence,

Campion WasAble To Present Only HalfA Case

In the district court proceedings, Campion was only allowed to
present half an gument. He was allowed to present some evidence that the
public had a fear of EMFs. But the jury was left to wonder how far the
EMFs spread across Campispibperty

To the jury it must have seemed as though Campion were presenting a
rather weak case D talking about perceptions, but not giving them any hard
facts to substantiate his claim that those perceptions would cause substantial
damage to the value of his particular land. Deprived of evidence as to this
crucial factor B but not believing the Governmeete§limony that the land
was not developable anyway b the jury awarded only minimal severance
damages.

Furthermore, the jury was instructed not to consider the little that

27



leaked out on this subjetihen CampiorsCappraiser remarked that the

EMFs extended several hundred yards beyond the easement, the jury was
told that his testimony about EMFs could only be considered on the subject
of public perception. (ER 245:3-6; 250:13-253:5.)

Of course, it was really Sage D not the appraiser B who was the expert
on the presence of EMFs (as opposed to teetebn market value of that
presence). But since the jury did not hear any evidence on this topic from her
either it had no basis on which to conclude that the fear of EMFs would
have been a factor impacting land value beyond the narrow easement.

(iv) The GovernmentAdmitted That The Intrusion Of EMFs

BeyondThe EasemenfAr eaWas Relevant

As noted in the Statement of Facts, YW&PA project manager did
testify that the EMFs from the Path 15 lines spread beyond the easement
area (but without stating by how far). (ER 190:1-191f8i¥s occurred
during examination by Campianéitorney

It is significant that the Government advised the district court that it
did not object to thifER 191:21-192:3.) Rathgdt simply stated that by not
objecting, it was not waiving its separatguanent that it should have been
allowed to introduce ObalancingO testimony about EMF emissions from
OeverydayO electrical objects (something that the district court had

disallowed). (ER 192:7-17.)
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In short, the Governmest@osition was that if there was going to be
testimony about public perceptions, it did not have a separate objection to a
guestion about whether EMFs intruded beyond the easement onto the
remainder of Campioadand.

This was an admission by the Government that the intrusion of EMFs
outside the easement amgas elevantto the question of how public
perceptions would &fct the land value. If it was not relevant, testimony on
this subject would have been per se inadmissible. Fed.R.Evid. 402
[OEvidence which is not relevant is not admissible.Q].

Once the Government waived any objection toAlAd°A project
manage® testimony on this subject, it waived the right to object on
relevance grounds to the admissibility of Sage§imony on the same. It
made no sense to allow testimony by a Government employee tdeitie ef
that the EMFs do spread outside the easement area, but to deny Campion the
opportunity to present evidence from his expert as to the extent.

Finally on the subject of th&/APA project managé testimonythe
fact that the jury did hear this limited evidence about intrusions of EMFs
beyond the easement did not render the exclusion of Sagtiony
harmlessThis is because th&APA testimony provided no information
beyond the bare minimum that there wameintrusion. Based on the

WAPA testimony alone, the jury did not know whether the intrusion

29



measured mere inches or hundreds or thousands of feet. It needed to hear
Sageftestimony to find out thextent
D. THE DISTRICT COURTOS EVIDENTIARY RULINGS LEFT
THE JURY KNOWING LESS THAN A FULLY INFORMED
BUYER
()  The Jury Was Instructed To Value The OBefoeQANd
OAfterO Conditions Standing IThe Shoes OA Fully
Informed Buyer
The jury was instructed that Ofair market valueO Omeans the amount a
willing buyer would have paid a willing seller in an asaghgth transaction
with both parties beinfully informed concerning all of the advantages and
disadvantages of the ggerty, and with neither acting under any compulsion
to buy or sell.O (ER 153, emphasis added.)
There was nothing wrong with that instruction. It properly placed the
jury in the shoes of a fully informed buyéss shown belowwhat was
wrong was that the jury was deprived of the evidence necessary to carry out
the instruction.
(i)  The Jury Did Not Hear Evidence Needed In OrderFor It To
Carry Out The Instruction It Was Given
Sagefexcluded testimony would have included telling the jury about

the type of studies she carries out on behalf of developers and other buyers
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who wish to become Ofully informed\@d it would have included giving
the jury information that she would have presented to a client who consulted
her about the property at issue in order to become fully informed.

Without that information, the jury was not able to determine what a
willing buyer would have paid if Ofully informed concerning all of the
advantages and disadvantages of the pra#ite jury ended up having to
value the land in the Oafter conditionO knovgssthan the informed buyer
in whose shoes it was supposed to stand.

(i) Case Law RequiesThe Trier Of Fact In A Condemnation

CaseTo Take Into Account A/l ConsiderationsThat Might
Impact Value

The district courgdecision to keep material information away from
the jury was contrary to lavn determining value in a condemnation case,
Othere should be taken into accalhtonsiderations that fairly might be
brought forward and given substantial weight ingiaéming.GDlson v
United States292 U.S. 246, 257 (1934), emphasis addéds rule has been
applied by this Court in cases where buy&Fafs were a factor

In United States.w60.807Acres of Land731 F2d 1443 (9th Cir
1984), a condemnation action to acquireféniand around wharfs used to
load and unload explosives, the property owners claimed severance damage

due to buyersi®ars of explosioriThis Court held that Oif a fear of a hazard
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would afect the price &nowledgeable and prudebtiyer would pay to a
similarly well-informed sellerdiminution in value caused by that fear may
be recoverable as part of just compensatitth.&t 1447, emphasis added.

The760.807AcresCourt explained, Owe assume that buyers or sellers
of ordinary prudence are knowledgeable and not motivated by speculation or
conjecture.@nited States.w60.807Acres of Land731 F2d at 1446.

In another Ninth Circuit case acknowledging that fear of a perceived
risk may be recoverable as part of just compensation, the hazard was the
threatened invasion of knapweed from the construction of a power line.
United States.\B3.5Acres of Langd 789 F2d 1396 (9th Cir1986).The
expert®testimony was that land free of knapweed, and of conditions likely
to promote its introduction, was more valuable than if the same land was
infested.ld. at 1399.

The Court pointed out that the owfeappraisetin estimating the
weed®efect on the rance®alue, limited his assessment to the response of
a knowledgeable buyer on learning of the condemnation and the proposed
uses of the landUnited States.\B3.5Acres of Land789 F2d at 1399.

Upholding the admission of the evidence, it held: OAIl facts which would
influence a person of ordinary prudence desiring to purchase the property are

admissible...@. at 1400.
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(iv) SinceThe District Court® Exclusions Of Sagsdestimony
Were Based On Incorect Legal Standards,They Should Be
Reversed Even If Reviewed FoAbuse Of Discretion
The cases cited above show that the district court departed from
established legal principles when, ifeet, it ruled that the jury should
decide the value of Campian@nd without the benefit of all facts that
would influence a knowledgeable person of ordinary prudence.
Because the district cowst@ecision departed from settled Jaiwv
should be reversed even if reviewed for abuse of discrétmon v United
States518 U.S. 81, 100 (1996) [Odistrict court by definition abuses its
discretion when it makes an error of lawkster v Skinney 70 F3d 1084,
1087 (9th Cir1995) [district court decision may be reversed for abuse of
discretion if premised on an incorrect legal conclusion].
E. THE TESTIMONY THAT SAGEWAS BARRED FROM
GIVING WAS A PROPER SUBJECTOF EXPERT
TESTIMONY UNDER FEDERAL RULE OF EVIDENCE 702
(i) Sage HasAppropriate Qualifications And Her Testimony
Would HaveAssistedThe Jury To Assesslhe Issue Of
Severance Damage
Federal Rule of Evidence 702 states: OIf scientific, technical or other

specialized knowledge will assist the trier of fact to understand the evidence
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or to determine the fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training or education may testify thereto in the
form of an opinion or otherwise.O

Campion is aware of no controlling authority that has specifically
addressed the admissibility under Rule 702 of the type of EMF-related
evidence that Sage was prevented from giviRlgwever the proposed
testimony met the general criteria set forth by the Supreme Court.

First, Sage was undoubtedly qualified as an environmental planner
with knowledge of the impact of EMFs on the development suitability of
property (ER 37-38; 45-57; 59:9-60:14; 78:8-2%his was shown by her
many years of experience in working on a variety of projects ftardift
public and private clients dealing with issues relating to EMFs. (ER 88-95.)
And she is routinely called upon to measure EMF levels. (ER 78:12-15.)

In fact, her qualifications in that regard were not even at issue during
the proceedings belowRatherthe Government gued that she did not have
Omedical or engineering credentials.O (ER 14:8-9.) Hovetreedid not
needany As the ofer of proof submitted by Campion showed, she was not

seeking to testify as to whether there actually were medieaitgfrom

"The case obinited States.\0.59Acres of Land109 F3d 1493 (9th Cir

1997), discussed during the proceedings bel®wot on-point, because,

there, the excluded testimony was a OhomedsvserveyO on thefeft of

EMFs generated by power lines, which was prepared by a Onon-witnessO of
Ounknown qualificationsl@ at 1496.
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EMFs. Nor was she seeking to testify on any subject requiring engineering
gualifications.

Second, an issue for the jury was whether B and how much P public
perception of EMFs would ffct the value of Campiosi@nd surrounding
the easement. For reasons already stated, her excluded testimony would have
assisted the trier of fact to understand and resolve that issue.

(i)  The Supreme Court® Holdings In Daubert And Kumho Do

Not Justify The ExclusionsThat Campion Is Appealing

In Daubert v Merrell Dow Pharmaceutical, Inc509 U.S. 579, the
Supreme Court enunciated a new standard for determining the admissibility
of novel scientific evidence, in which it established a OgatekeepingO role for
district courtsThe DaubertCourt suggested several factors that should often
play a role in a Rule 702 inquiry (although cautioning that O[m]any factors
will bear on the inquiryand we do not presume to set out a definitive
checklist or testOld. at 593.

The Daubertfactors are: (1) Owhether [a theory or technique] can be
(and has been) tested;O (2) Owhether the theory or technique has been
subjected to peer review and publication;O (3) Othe known or potential rate
of error;O (4) Othe existence and maintenance of standards controlling the
techniqueoperation;O and (5) Ogeneral acceptance... of a relevant scientific

communityOld. at 593-594 (quotations and citations omitted).
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In Kumho Tre CompanyLtd. v Carmichael 526 U.S. 137 (1999), the
Court expande®aubert&gatekeeping function from scientific into other
areas, requiring district courts to inquire in a similar manner into both
relevance and reliabilityd. at 147.

Based on its gluments to the district court, the Government is
expected to gue on appeal that the exclusion of portions of SageO
testimony was required b, at least, justified by D the holdingddaubert
andKumha Such an ggument would have merit if the issue were whether
Campion should have been allowed to introduce expert testimony as to the
scientific basis for public concerns about the harmfigiot$ of EMFs.

However as already shown, thatnst what the Sage testimony
sought to doThe issue wasot whether EMFs are harmful. Rath#dre
issues that would have been addressed by Saegtithony at issue were
whether EMFs B harmful or not B intrude onto Campian® and what
types of inquiries are made by developers conscious of the concerns of home
buyers. Both of these were relevant toutienateissue in the case, which
was the value of Campianf@nd after the power lines were erected.

(i) The Government Did Not Challengelhe Reliability Of

Sage®©Measuring Methods OrThe Truth Of Most Of Her
ProposedTestimony

The Governmenteveragued in the proceedings below that SageO
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methods of measuring EMFs were in any way unreliable or nblete is
nothing in the record that supports a conclusion that this part of her
testimony was made inadmissible by any ofDaeibertfactors. Likewise,
DaubertandKumhoprovide no basis for excluding her testimony about the
types of studies she is often called upon to carry out.
(iv) A District CourtCs GatekeeperFunction With Regard To
Expert Testimony Should Not UndermineThe Adversarial
System Of Resolving Disputes, NaShould It Invade The
Province OfThe Jury
In Daubert the Supreme Court made special note of the capabilities
and role of the jury and of the adversary systeaubert v Merrell Dow
Pharmaceutical, Ing.509 U.S. at 595-599. @drous cross-examination,
presentation of contrary evidence, and careful instruction on the burden of
proof are the traditional and appropriate means of attacking shaky but
admissible evidencel®. at 596 Thus, care must be taken lest a district
court B in carrying out its gatekeeper functions B undermines the adversarial
system or invades the province of the jury
Moreover case law shows a particular reluctance to allow district
court judges to take expert testimony away from the jury in condemnation
casesAs the Fifth Circuit has pointed out: O[IJn determining the

admissibility of expert testimonyhe district court should approach its task
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with proper deference to the jusy®le as the arbiter of disputes between
conflicting opinionsAs a general rule, questions relating to the bases and
sources of an expest@pinion affect the weight to be assigned that opinion
rather than its admissibility and should be left for the gicgsideration.
This is especially true in an eminent domain agtiorwhich expert opinion
testimony acquires special significanceE where the sole issue is the value of
condemned proper®United States.\14.38Acres of Land, Lefla County
80 FE3d 1074 (5th Cirl996) (internal citations and quotations omitted,
emphasis added).
F. THERE WERE NO PROPER GROUNDSTO EXCLUDE

PORTIONS OF SAGEOSESTIMONY UNDER FEDERAL

RULE OF EVIDENCE 403

() Sage®ProposedTestimonyWould Not Have Caused Unfair

Prejudice ByAppealing To Emotion

In the proceedings belgwhe Government also sought the exclusion
of Sage€testimony under Federal Rule of Evidence 403. (ERTL®) Rule
provides that evidence, while relevant, Omay be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the ,jonyby considerations of undue
delay waste of time, or needless presentation of cumulative evidence.O

In this context, O[u]nfair prejudice... means an undue tendency to
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suggest decision on an improper basis, commdmbugh not necessarlgn
emotional one.O Fed.R.Evid. 488y. Comm. NotesOld Chief v United
States519 U.S. 172, 180 (1997).

Here, if one considers thefef of proof for the planned Sage
testimony there was nothing emotional or otherwise improfi&R 77-15.)
Certainly there are emotive guments thatould be made on this subject.

But Sage was not going to testify at that level if allowed to present the
evidence that is the subject of this appeal.

She wouldhot have testified about reports that link EMFs with child
cancerAm. Jur Proof of Facts 3d 473 (2006). She wontdd have drawn
comparisons with tobacco, pointing out that, for years, people were told that
there was no scientific proof that cigarettes were unbaelia v Philip
Morris, Inc., 216 E3d 596, 598 (7th Ci2000). She wouldot have testified
about the fact that California law imposes a minimum setback of 350 feet for
schools adjacent to power lines such as those at issu&d@ah. CodeTit.

5, o 14010. She wouldot have testified about the fears of OethicalO
developers, who simply do not want to build on land on which they would
not want their children or grandchildren to be raised.

The jury would have heambthinglike that. RatherSagetestimony

would have been measured and limited in its scope.
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(i) Sage€TestimonyWould Not Have Been Cumulative,
WastedTime, Or Caused Undue Delay
As for the other Rule 403 factors, SagStimony would certainly
not have been Ocumulative.O It was not as though the jury heard this
evidence from some other source. If it was relevant and not cumulative, it
could hardly be described as a Owaste of time.O Nor need it have caused any
Oundue delayO b Sage was present and prepared to testify
(i) A Limiting Instruction Would Have BeenThe Proper Way
To Have DealtWith ConcernsThat The Jury Might Have
Been Confused OMisled
As for any possibility that the testimony could have OconfusedO or
OmisledO the jyrthis could easily have been addressed with a limiting
instruction.The court could have instructed the jury that the healéttsfof
EMFs were not on trial and that Sage€stimony could only be considered
in the context of deciding how public perceptions would impact the value of
Campion®land.
It is presumed that juries will follow a district cosrtitniting
Instructions United States.\Escalante637 F2d 1197, 1202 (9th Cirl980);
see alsdJnited States.\Hankey 203 F3d 1160, 1173 (9th Cir 2000)
[noting the importance of a district cosrtitniting instruction regarding

evidence that a party had sought to exclude under Rule 403].

40



(iv) The SageTestimonyWasA Necessary Part Of Campiorg)
Case
One of the essential factors in a Rule 403 analysis is Othe necessity of
the evidence beyond the testimonies alreatbred at trial. @nited States.v

LeMay, 260 F3d 1018, 1032 (9th Ci2001). Here, the Sage evidence that

was barred could hardly have been more necesdagyjury having been

instructed that it could consider thdeseft of public perceptions, and having
been told to stand in the shoes of an informed huyas then deprived of

the information required for it to discluger its dutyThere was no other way

in which Campion could adequately make his case.

G. ARULE TO THE EFFECT THAT IT DOES NOTMATTER
WHETHER EMFs ACTUALL Y ARE PRESENT, OR IN WHAT
QUANTITY , WOULD DRAW NO DISTINCTION BETWEEN
SEVERANCE DAMAGE CLAIMS BROUGHT IN GOOD
FAITH AND THOSE THAT ARE SPECIOUS
If it were proper to allow evidence of public perceptions of EMFs, but

to disallow evidence as to the actpedsenceof EMFs, an invitation would

be extended to specious claims for severance dangeslistrict court)

rule B if afirmed B would mean that no distinction would be drawn between

land that actuallys burdened by EMFs and land thah@

The presence and extent of EMFs is surely a prerequisite to a
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landowner being able to claim compensation arising from public perceptions
as to their déct. It is one thing to say that B because of the lack of scientific
proof B courts will not award severance damage claims for any actual risk of
harmful efects. It is quite another to say that it does not matter in
adjudicating claims based on public perception whether or not EMFs are
even present.

Indeed, if the rule followed by the district court werkrafed, a
landowner could claim that a property located two miles from power lines
was diminished in value because of the public perception of the harmful
effects of EMFs. Such a claim would be specious, because there is no
evidence that EMFs travel that .fatowever the fact that it was specious
would be impossible to challenge, because evidence of the actual presence
of EMFs would be disallowed.

It would make no sense to allow a rule where, on the one hand, the
jury can take account of public perceptions about the harmful presence of
EMFs, but, on the othethe jury cannot hear objective evidence about the
actualpresence and extent of EMFs. Such a rule could as often lead to
Injustice to the Government as to the landowner
H. THE COURTOS EXCLUSION OFTHE SAGE TESTIMONY

WAS PREJUDICIAL

When reviewing the &ct of erroneous evidentiary rulings, this Court
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will begin with a presumption of prejudic®brey v Johnson400 F3d 691,
701 (9th Cir 2005).That presumption can be rebutted by a showing that it is
more probable than not that the jury would have reached the same verdict
even if the evidence had been admitted.

Here, the Government will not be able to make that showisg.
shown earlier in this brief, the jury disbelieved the Governmemj@ment
that the land was not developable in the first place. Moreovawarding
modest severance damages, it rejected the Goversnotait®that the value
of the surrounding land was left intact. Based on this, it cannot be said that it
is probable that the Sage testimony would have made feoetti€e.

CONCLUSION
For the reasons stated, the Court gedrto reverse and remand for a

new trial.

August 8, 2006 Respectfully submitted,
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JOHN DERRICK

By John Derrick
Attorney forAppellant
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